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one side and contrary to charter provisions, but refusal to enforce 
the contract would defeat the very purpose of the prohibition, it 
will be enforced. 23 



Liability for Non-Negligent Use of Land.— In determining 
what is a nuisance per se, the courts are confronted by two doc- 
trines of the law which approach so closely that it is found diffi- 
cult to enforce one without impugning the other. The first is ex- 
pressed in the old maxim sic utere tuo ut alienum non lecdas, and 
the second by the rule that the use of his land by the owner in a 
lawful business and without trespass or negligence does not make 
him liable for casual injury to another as a result of that use. 1 
Having once determined that a thing or its use is a nuisance per se, 
it should follow as a conclusion of law that proof of the defendant's 
negligence is not essential to the plaintiffs recovery, 2 since the mere 
existence of the nuisance becomes illegal. 3 

The leading English case of Rylands v. Fletcher* in which a 
reservoir burst, .laid down the principle that one who brings upon 
his land anything likely to do damage, should it escape or get be- 
yond control, is responsible for the consequent injury irrespective 
of proof of his negligence. That doctrine, which has since been 
greatly qualified in England 5 and generally repudiated in America, 6 
has caused much confusion on the subject of nuisances per se. 

The rule that imposes absolute liability simply because injury has 
resulted seems unsound on principle and is not supported by the 
better considered opinions, which correctly hold that the prosecution 

23 Elliott, Priv. Corp., 4 ed., § 225; Bawditch v. New England Ins. 
Co., 141 Mass. 292, 4 N. E. 798, 55 Am. Rep. 474; National Bank v. 
Matthews. 98 U. S. 621. 

1 Cosulick v. Oil Co., 122 N. Y. 118, 25 N. E. 259, 19 Am. Rep. 475. 

2 Kinney v. Koopman, 116 Ala. 310, 22 So. 593. 

' Thus where a statute makes it illegal to keep gunpowder stored up 
in large quantities, no negligence need be proved in an action for dam- 
ages for injuries sustained by an explosion. Laflin & R. Powder Co. v. 
Tearney, 131 111. 322, 23 N. E. 389, 19 Am. St. Rep. 34; Hazard Powder 
Co. v. Volger, 58 Fed. 152. And conversely it is held that legislative 
authority is no defence in a private suit even though no negligence is 
proved. Hay v. Cohoes Co., 2 N. Y. 159; McAndrews v. Collerd, 42 
N. J. L. 189. 

4 L. R. 3 H. L. 330. 

6 Nichols v. Marshland, L. R. 10 Ex. 255; Box v. Jub, 4 Ex. D. 76, 
48 L. J. Ex. 417; Rickards v. Lothian (1913), A. C. 263, 82 L. J. P. C. 
42. And see note in 29 Law Qu. Rev. (no. 115) 244. 

* Losee v. Buchanan, 51 N. Y. 476; Marshall v. Welwood, 38 N. J. 
339; Jones v. Robertson, 116 111. 543, 56 Am. Rep. 786; Angell, Water- 
courses, § 336. But see French v. Center Creek Powder Co., 158 S. W. 
(Mo.) 723. The case of Weaver v. Thurman, 68 W. Va. 530, 70 S. E. 
126, in which a watertank burst, seems to be in accord with Rylands v. 
Fletcher, but the court merely applied the rule of res ipsa loquitur and 
said that negligence, though essential, would be implied. And see 
Wilson v. New Bedford, 108 Mass. 261; Cahill v. Eastman, 18 Minn. 
292, 10 Am. Rep. 184. 
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of a lawful business in a lawful manner will not impose liability 
without proof of negligence in some form. 7 The correct principle 
would seem to be that, unless the thing itself, by reason of its in- 
herent qualities without more, is productive of injury, or by reason 
of the manner of its use or exposure, threatens or is dangerous to 
life or property, it cannot be said to be a nuisance per se. 8 Upon 
this principle the doctrine of Rylands v. Fletcher has been strongly 
repudiated in cases where steam boilers have exploded without 
proof of the defendants negligence. 9 And for the same reason it 
has been held that pig-styes, slaughter-houses, 10 tanneries, tallow- 
furnaces, blacksmiths' forges, 11 flour-mills, 12 brick-kilns, 13 or any 
other erection which in its use infects the atmosphere, produces un- 
healthy fumes, or offensive odors and noises, 14 so near the dwellings 
of others as to materially affect them and render them unhealthy 
and uncomfortable, are nuisances per se. 15 But in some of these 
cases it must be noted that the locality will necessarily have an im- 
portant bearing in determining what are and what are not nuisances. 
What may constitute a nuisance in a closely settled community may 
be lawful in rural districts, and it is possible that the carrying on 
of a particular business would be a nuisance per se in one section 
of a city but not in another commonly adapted to it. 10 

The greatest misunderstanding and conflict have occurred in the 
cases dealing with accidental explosions of gunpowder, dynamite, 
nitroglycerine, and other high explosives. A common mistake has 
been to compare the rule applicable to the storing up of such ex- 
plosives with the settled rule that the keeper of wild and ferocious 
animals becomes liable without proof of negligence when they es- 

' Kinney v. Koopman, supra; Losee v. Buchanan, supra; Marshall v. 
Welwood, supra; Cosuliclc v. Oil Co., supra. 

8 Kinney v. Koopman, supra. 

' Losee v. Buchanan, supra; Marshall v. Welwood, supra; In Spencer 
v. Campbell, 9 Watts & S. (Pa.) 32, it was held that an invitee upon 
the defendants premises could not recover without proof of negligence. 
In Illinois it is held that such an explosion raises a presumption of the 
defendants negligence. Illinois Central R. Co. v. Phillips, 55 111. 194: 
and see Judson v. Powder Co., 107 Cal. 549, 40 Pac. 1020, 29 L. R. A. 
718, where a similar presumption is raised. But the weight of author- 
ity is opposed to such a presumption. The Nitroglycerin Case, 15 Wall. 
(U. S.) 524; Booth v. Rome, etc., R. Co., 140 N. Y. 267, 35 N. E. 592; 
Collins V. Alabama G. S. R. Co., supra; Cosulick v. Oil Co., supra. 

10 Catlin v. Valentine, 9 Paige (N. Y.) 575. 

u Whitney v. Bartholomew, 21 Conn. 213. 

u Cooper v. Randall, 53 111. 24. 

u Walter v. Self, 4 Eng. Law & Eq. 18; Banham v. Hall, 22 Law Times 
(N. S.) 116; Campbell v. Seaman, 63 N. Y. 568, 20 Am. Rep. 567. Con- 
tra, Huckenstines Appeal, 70 Penn. St. 102, 20 Am. Rep. 669. 

14 Tipping v. Smelting Co., 4 Best & S. 608; Brill v. Flagler, 23 Wend. 
(N. Y.) 354; Wood, Nuisances, § 5. 

15 3 Bl. Comm. 217; Whitney v. Bartholomew, supra; Cooley, Torts. 
2 ed., 722 et seq. 

" 3 Bl. Comm. 217; Whitney v. Bartholomew, supra. 
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cape and do damage. 17 There is, however, a distinction between 
these two cases, due to the fact that explosives serve a useful pur- 
pose and ferocious animals do not. Since the mere physical exist- 
ence of explosives does not, as in the case of noxious and noisome 
fumes, cause any injury, it would seem that they would become 
nuisances per se only, because of their exposure and tendency to 
threaten life and property within the zone of danger. The true 
rule, then, would seem to be, though not without some dissent, 18 
that in determining explosives to be nuisances per se, the locality, 
quantity, and manner of keeping will all be considered. 19 A powder 
house situated in the midst of a closely settled community has that 
necessary inherent element of danger to life and property about it 
which would be lacking if it were placed in a sparsely settled ter- 
ritory; in the former case it becomes a nuisance per se and no neg- 
ligence need be proved. 20 When an explosion causes injury, that 
fact alone should not determine the storing of the explosive to be 
a nuisance per se, but the question should be one of fact depending 
upon the reasonable ability to foresee that an explosion would cause 
injury ; and in determining this, question the locality, quantity, and 
manner of storing should all be considered. 21 



Admissibility of Depositions in an Action Subsequent to 
the One in Which They Were Taken. — Whether a deposition, 
taken in one action by one party, may be introduced by another 
party in a subsequent action, derived from a different cause but con- 
cerning the same issue and against a party to the original suit, has 
been the source of much conflict in the decisions. Some courts, by 
reason of a strict adherence to a narrow and technical interpretation 
of the rule governing the situation, have held that depositions taken 
in one action cannot be used in a subsequent one, unless the parties 
are the same or in privity, and the subject-matter is the same. 1 This 

" In Marshall v. Welwood, supra, it is said that the main fallacy in 
the reasoning of Rylands v. Fletcher lies in amplifying this settled rule 
to an unwarranted extent. 

" Bradford Glycerine Co. v. St. Marys Woolen Mfg. Co., 60 Ohio 
St. 560, 54 N. E. 528, 45 L. R. A. 658, 71 Am. St. Rep. 740; French v. 
Center Creek Powder Co., supra. 

19 Kinney v. Koopman, supra; Collins v. Alabama G. S. R. Co., supra; 
Heeg v. Licht, 80 N. Y. 579, 36 Am. Rep. 654; Wilson v. Phoenix Pow. 
Mfg. Co., 40 W. Va. 413, 21 S. E. 1035; Wright v. Chicago, etc., R. Co., 
supra; Wood, Nuisances, § 140. 

20 See cases cited in note 19. The opinion of Kent, C. J., in People 
v. Sands, 1 Johns. (N. Y.) 78, in which case an indictment for storing 
explosives in a public place was bad because no negligence was charged, 
has been greatly misunderstood; see Kinney v. Koopman, supra, and 
Wood, Nuisances, § 140. The New York doctrine is correctly expressed 
in Heeg v. Licht, supra. 

21 See cases cited in note 19. 

1 6 Encyc. Pl. & Pr. 579. Even under this rule, however, depositions 
taken in a former trial where the issue was the same as in the subse- 



